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ABSTRACT

Abandoned children are the neglected figure of any human society
and their family identity is the major problem in their life. The lineage of
any child may be proved through the legitimate bed relationship of husband
and wife, acknowledgment or appropriation, pieces of evidence, aesthetic
and claim, etc. This research paper discusses proof of lineage through claim.
Claim for this purpose may be from one or more men or two or more women.
Also, it may be from married or unmarried women. Every kind of claim has
its effects and consequences. Different juristic approaches along with their
arguments have been discussed to provide the proper solution for the
problem of proving the lineage of abandoned children through claim.
KEYWORDS: Abandoned Child, Claim, Acknowledgement, Father,
Believer Nonbeliever, Pluralism, claimant
Introduction:

Lineage is as much important as the life of human body and Allah
SWT has attached this matter with humanity from the time of its creation as
it has been clearly mentioned in Holy Qura’n that:
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“It is He who has created man from water: then has He established
relationship of lineage and marriage: for the Lord Has power (over all
things)”

The proper Arabic word for lineage is “Nasab” which means the
relationship and Asfahani declares that this term is used specifically for
fathers only this is the worldly relation for which people feel proud and
respected in society. Due to this concept, this term is defined technically as
“it is the person’s connection with his fathers and grandfathers with whom
he belongs.”? lbon-e-Arabi defines it as: “the lineage comprised of the legal
mixing of man’s and woman’s water.”

This connection has the legal affects on human life and his
personality. That is why the Holy Prophet ils: educated his followers to be
careful about this matter as it has the severe consequences. It is clear from
the prophetic verdict that:
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“Any woman who introduces herself to the people who are not amongst
them, she is not of Allah in anything, and Allah will not admit her to His
paradise, and any man who denies his son, while seeing him (as his real

son)Allah conceals him from him, and exposes him amongst the first and
lasts (total humanity)”

1. Al-Quran,25 :54

2umar Bin Muhammad, Ahkam-ul-Janin Fi-il-Islam (Dar-o-Ibn-e-Hazam, Dar-ul-
Andulas, Al-Khadhra, 1421AH), 92.

3, Muhammad Bin ’abdullah Ibn-ul-’arabi, Ahkam-ul-Qur'an (Dar-ul-Kutub-il-’ilmTiah,
Birait,1424 AH - 2003 AD) 3/447 .

4 Abii Dawiid Sulatman Ib-il-Ash’ath, Al-Sunan, Tahqiq: Muhammad Muhi-ul-Din
’abd-ul-Hamid, Kitab-ul-Talaq, Bab-ul-Taghliz-e-Fil Intifa (Al-Maktabat-ul-’asritiah,
Birait) 2/279, Hadith N0.2263; Ahmad Bin Shu’ib Al-Nisa’1, Al-Sunan, Kitab-ul-Talaq
, Bab-ul-Taghliz-e-Fil Intifa-e- Min-al-Walad (Dar-ul-Risalat-il-’alamitiah, Birtit,1439
AH - 2018 AD) 6/339, Hadith N0.3481.
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It is clear that the concealment of the lineage is not an easy matter
but it leads to the wrath of Allah SWT and deprivation from paradise and

keeping in view its effect, the Holy Prophet .52 declared that:
Talo dule Ll Al pf il plasgas 4wl s I £l (0
“Whoever claims (his lineage) other than his father and he knows that he is

other than his father, then heaven is forbidden for him”
That is why Allah SWT clearly orders that:

I35 5 I 3 31555 sl 154085 & lbealll die Lot 54 ple pa3k3l
“Call them by their [real] fathers' names: this is more equitable in the sight
of God; and if you know not who their fathers were, [call them] your brethren
in faith and your friends”

Keeping in view the topic under discussion it is clear that the lineage
problem is a social as well as the legal issue related to abandoned children
as it proves parentage of the children and affixes the guardianship liability
for the father, proven over, otherwise, the guardianship criteria will be
changed and such liability will be transferred to some other person or the
institution. If this issue is not resolved, the child will be facensultedlt in
society that his father is unknown and it will tbecbe be clearof for the
aadulthoodhis/her parents and it will remain with him/her as a social stigma
throughout the life of such chchildld. Such abandoned children will
automatically face the basic and severe problem of livelihood expenditures
and inheritance. All the abmentionnedportance of lineage and that is why
Islam educated the Muslim community:

e To attach the children with their fathers not to any other person and
declare this matter nearer to justice’;

5. Abii ’abdullah Mummad Bin Isma’il, Bukhari, Al-Jami’-ul-Sahih, Kitab-ul-Faraidh,
Bab-o-Man Idda’a Ila Ghair-e-Abthe (Daru tatiq-il-Najat, Dimishq,1422 AH),8/156,
Hadith No. 6766; Muslim Bin Hajjaj, Al-Jami’-ul-Sahth, Tahqiq: Muhammad Futad
’abdul Baqi, Kitab-ul-'ATman, Bab-o-Baian-e-Hal-il-ATman Man Raghiba 'an Abih-e-
Wa Huwala’lamu (Dar-0-Thia Al-Tarath al-Arabi, Birat)1/79, Hadith No.112.

6, Al-Quran,33: 5

7. Ibid
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e Prohibited the fathers to refuse their lineage and warned the mothers not
to interfere with the lineage of their husband with those who are not
theirs®;

e Prohibited the children to attach themselves to the persons who were not
their fathers and warned them of the deprivation of heaven®;

e Prohibited from attacking the lineage and declared it one of the Dark Age
morals?;

e Declared Iddah obligatory for divorce or husband’s death to ensure that
the womb is free from male sperms for lineage purification and avoiding
any mixing chance'?;

e Prescribed the adultery punishment called Hadd-e-Zina just to avoid the
illegal sperms mixing and doubted lineage in case of pregnancy and ibn-
e-Badais declares such production just as killing the child due to legal
deficiencies and ugliness for such child*?;

e Legislated the system of curses (c\=!) between husband and wife in case
of committing adultery to protect and preserve the lineage®®;

e Rejected all the doubts and assumptions denying the legacy of lineage
for a child born after the legal wedlock and a tradition revealed by Abu
Huraira is the conclusive proof for such rejection* and lon-e-Hajar

8,Abii Dawiid, Al-Sunan, Kitab-ul-Talaq, Bab-ul-Taghliz-e-Fil Intifa, 2/279, Hadith
No0.2263; Al-Nisa’1, Al-Sunan, Kitab-ul-Talaq , Bab-ul-Taghliz-e-Fil Intifa-e- Min-al-
Walad, 6/339, Hadith No.3481

°. Bukhari, Al-Jami’-ul-Sahth, Kitab-ul-Faraidh, Bab-o-Man Idda’a Ila Ghair-e-Abihe,
8/156, Hadith No. 6766; Muslim, Al-Jami’-ul-Sahih, KitabAl'Aiman, Bab-o-Baian-e-
Hal-il-ATman Man Raghiba 'an Abih-e-Wa Huwaia’lamu, 1/79, Hadith No.112

10, Bukhari, Al-Jami’-ul-Sahih, Kitab-ul-ATman, Bab-ul-M’asi Min Amr-il-Jahiliiiah
Wa La tukaffaru Sahibuha Bi irtikabaiha I11a Bi-il-Shirk, 1:15, Hadith No. 30

1. Al-Quran, 228, 234

2 abdu-Hamid Muhammad Ibn-e-Badats, Majalis-ul-Tadkir Min Kalam-il-Hakim-il-
Khabir, (Matbii’at-o-Wazarat-il-Shutin-il-Dinitiah, 1402 AH) 127.

13, Al-Quran,24: 6-9

14 Bukhari, Al-Jami’-ul-Sahih, Kitab-ul- talaq, Bab-o0-l1da ’arradha ’an Nafi-il-
Walad,7/53, Hadith No. 5305; Muslim, Al-Jami’-ul-Sahih, Kitab-ul-Talaq, Bab-o-
Inqidha-e-’iddat-il-Mutawaffa’anha Zojuha Wa Ghairiha Biwadh’-il-Haml, 2/1137,
Hadith No. 1500
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declared this verdict to ensure the lineage legacy and in consideration of
doubts and assumption®®,

It can be easily understood that the lineage aspect specifically for any
abandoned child is most important to remove the social stigma from the
personality of such a child. This is the point that remains attached to the
abandoned child throughout his/her life which will remain attached to such
child even after achieving the highest status in this worldly life and people
will never pardon him but will indicate this aspect in his presence or absence.
Proof of Lineage through Claim

Islamic jurists have prescribed some modes for lineage proof which
can be, claim, legal bedding, acknowledgment or appropriation, evidence,
aesthetic, etc. The following discussion will focus on the lineage of the
abandoned child, so that the other legal duties, responsibilities, and rights
may be determined easily.

The claim is the attribution of a human being to himself for anything
or its responsibility presently in another’s custody?®, here when it is observed
concerning lineage, it will connote the claim of any person for the lineage of
an abandoned child, and it will considered the acknowledgement of the
child’s lineage. ' The purpose of such a claim is to prove the claimant's
entitlement to the thing claimed. The important factor in the claim is that the
claimant does not owe any evidence to his claim.®® All the jurists
unanimously declare that if the claimant provides the proof for his claim, the
lineage will be proved and the child will handed over to him merely for his
claim and evidence. '°But if the claimant does not provide any proof

15 Ahmad Bin ’ali Ibn-e-Hajar, Fath-ul-Bari Sharah Sahih Bukhari, Tarqim:
Muhammad Futiad ’abdul Baqt (Dar-ul-Ma’rifah, Birat,1379 AH) 9/444.

16, Satied Sabiq, Figh-ul-Sunnah (Al-Fath-o-Lil I’1am-il-’arabi, Dimashq; Dar-ul-Fikr,
Al-Qahirah, 1412 AH)3/28.

17 Abdul krim Zaidan, Al-Mufassal F1 Ahkam-il-Marat-e-Wal Bait-il-Muslim Fi-il-
SharT’at-il-Islamiiah (Muuassasat-ul-Risalah, Birtat,1415 AH) 9/428.

18, Zain Bin Ibrahim Ibn-e-Nujaim, Al-Bahr-ul-RaiqSharhKanz-ul-Daqaiq(Dar-ul-
Ma’rifah, Biriit)7/191.

19 Khalil Bin Ishaq Al-Jundi, Mukhtasr Khalil, Tahqiq: Ahmad Jad (Dar-ul-Hadith,
Al-Qahirah,1426 AH-2005AD)109; ’alat-ul-Din Samarqandi, Tuhfat-ul-Fuqaha (Dar-
ul-Kutub-il-’ilmtiah, Birait,1414AH-1994AD)3/181; 1ahia Bin Sharaf Al-Nawawi,
Raodhat-ul-talibin Wa ‘umda-ul-Muftin,414; ‘abdullah Bin Ahmad Ibn-e-Qudamah
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supporting his claim. The matter of lineage and handing over the child to the
claimant merely relying on the claim of sound mind major will be considered
the disputed matter and will be dealt with technically. Jurists have discussed
the matter in detail.

Lineage Linked With Religion
First of all, it is to be observed that the claimant is Muslim or Non-
Muslim. If he is a free Muslim and fulfills all the conditions for a valid claim,
lineage will be proved in his favor?® and Ibn-e-Hazam argues for this opinion
that “the births are known only by the word of fathers and mothers and same
will the case of lineages unless the lying is certain.”?! If the claimant is a
nonbeliever, then jurists follow two different approaches:
Malikies, Zahiries, and according to one opinion of Hanafies and
Shafies think that such a claim will not be approved and lineage will not
be declared in favor of this nonbeliever as the main condition for such
person’s claim is the provision of the valid evidence. ?*They argue for
their opinion with the Quranic, Sunnah, and logical pieces of evidence.
As for as Qura’nic evidence is concern, Allah SWT declares the lineage
is the matter of nature, as Allah SWT said:
Blde pulill shd gl a5hs
“Allah’s handiwork according to the pattern on which He has made
mankind”
The natural decision for the lineage matter in the situation where the
parents are not known is that the child must be Muslim and must be handed
over to a Muslim if the non-believe parentage is not proved.

Al-Mugaddasi, Al-Mughni (Maktabat-ul-Qahirah, Al- Qahirah, 1338 AH-1968 AD)
6/125.

2 Ibn-e-Qudamah, Al-Mughni, 6:125

2L alf Bin Ahmad Al-undalasi Ibn-e-Hazam, Al-Muhalla Bil Aathar, Tahqiq: Dr. “abd-
ul-Ghaffar Suliman Al-Bandari (Dar-ul-Kutub al-Elamiya, Birat, 1408 AH-1988AD)
8:276.

22, Khalil Bin Ishaq Al-Jundi, Mukhtasr Khalil, Tahqiq: Ahmad Jad (Dar-ul-Hadith, al-
Qahirah,1426 AH-2005AD)109; Ibn-e-Hazam, Al-Muhalla Bil Aathar, 8/276; Ibn-e-
Qudamah, Al-Mughni, 6/125; iahia Bin Sharaf Al-Nawawi, Al-Majma’ Sharh-ul-
Muaddab(Dar-ul-Fikr, Birait)15/299; Muhammad Bin Ahmad Al-Dusiiqi, Hashiat-ul-
Dustiqt ‘la-al-Sharh al-Kabir (Dar-ul-Fikr, Biriit)3/127.

2, Al-Quran,30: 30
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Holy Prophettisz has also declared the originality of lineage in

accordance of the parents even in following the religions. He s said
that:
Garg Lol 255 WS wlizads whialls 40155 81550 shaall e A5 Y 5slis (s s
HUELS (o Lo Oyt 0 i
“No born is created to this true nature (Islam). It is his parents who make
him a Jew or a Christian or a Magi quite as beasts produce their young with
their limbs perfect. Do you see anything deficient in them?”

This tradition declares that the ends of all the children’'s matters are
attached to the parents. The misery of the devil or happiness of paradise also
relates initially to the parents who are to make the child a believer or
nonbeliever and the lineage matter will also be settled through this criteria if
the evidence is available otherwise his birth will be considered on Islam and
he/she will not be handed over to any nonbeliever, so that he may not covert
him/her to his religion and if the valid pieces of evidence are available, he
will not be deprived of his child as he is the guardian and father of such child.
But if he fails to prove the parentage his acknowledgement or claim will not
be acceptable as it is not beneficial for the abandoned child. Although there
may be worldly benefits for the child if handed over to the nonbeliever
claimant, the permanent and long-life benefits are absent here. The
nonbeliever’s custody of the child will lead him to refuse Islam which will
result in his entry to hell. So according to this viewpoint neither the
abandoned child will be handed over to such a nonbeliever nor his lineage
will be proved for him merely due to his claim and acknowledgment.

Hanafi, Shafie and according to the authentic opinion of the Hanabali
school of thought, when any nonbeliever claims the lineage of the
abandoned child and acknowledges him without providing any proof of
his claim, the child will be attached to him and his claim and

2 Muslim, Al-Jami’-ul-Sahih, Kitab-ul-Qadar, Bab-o-Ma’na Kullu Maiilidin Yiiladu
’la-al-Fitrah Wa Hukm-o-Mait-e- Atfal-il-Kuffar Wa Atfal-il-Muslimin, 4/2047,
Hadith No. 2658
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acknowledgment will be accepted.?® Some jurists have declared that this

claim will be accepted even after the death of an abandoned child?®. They

consider nonbelievers equal to the Muslims in lineage proof, whatever
the kind of proof may be. So if the acknowledgement and claim of the

Muslim is considerable for the Muslim then why not for the Non-

Muslim? Again they argue that consideration of Non-Muslim claims in

proving the lineage is beneficial for the child due to the following two

reasons:

a. The child needs the lineage to admire and avoid shame. If this need
is fulfilled even with infidel lineage, he will be free from all harm
and this lineage will be better than living without parentage and being
called illegitimate.

b. When any person claims and ensures the preservation and
satisfaction of daily needs of such child, will prove the benefit for
this child?” and when the child’s benefit is proved by such lineage
claim without any claim or evidence contrary to it, no reason is left
to reject this claim nor any harm is possible for the child and such
claims are usually accepted without any proof?8. So this claim will
also be accepted and the lineage will be proved for the nonbeliever
just for the welfare of the abandoned child.

The main focus of these two viewpoints is the welfare and preservation
of children’s benefits. As far as the first opinion is concerned, it focuses on
the purification of the religion of abandoned children, and no doubt it is the
strong objective that overcomes all other objectives and also they feel the
reservation that if the lineage is declared for the nonbeliever, the child will
automatically be converted to the religion of his nonbeliever declared father.
The second opinion focuses on the worldly benefits and fulfillment of the
child’s daily needs and it has been declared that if the mother of the child is

%5 Muhammad Bin Ahmad Al-Sarkhasi, Al-Mabsiit (Dar-ul-Ma’rifah, Biriit)10/214;
Al-Nawawi, Al-Majmd’ Sharh-ul-Muaddab,15/299; Ibn-e-Qudamah, Al-Mughni,
6/124.

%, Muhammad Bin Salih Bin Muhammad Al-Athimin, Al-Sharh-ul-Mumti’ ’ala Zad-
il-Mustaqni’(Dar-o-Ibn-il-Jatiz1, 1428 AH) 9/535.

27 Al-Sarkhast , Al-Mabsiit, 10/214

2 Abu Bakr Bin Mas’iid Kasani, Badai’-ul-Sanai’(Matba’ah Sharikt-ul-Matb{i’at-il-
’ilmitiah, Misr, 1327-1328 AH) 6/198.
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Muslim or embraces Islam, the child will be declared Muslim also but his
lineage will sustain towards his nonbeliever father. Jurists also declare that
lineage can be proved and decided for a dhimmi and when the child is taken
back from such dhimmi father before he attains the religious reasoning age,
this process will be adopted to save his religious matter from any
tempering.?®

In conclusion of the discussion, a second opinion may be preferred,
keeping in view the child’s benefits without any harm. Lineage issue is as
important for every human as his religion and it is to save him from every
sign of social stigma and for his future betterment. Here is this issue, though
the lineage is being decided for the nonbeliever the child is not declared a
nonbeliever. Also, every child is attached to his father considering every
valid proof, doubt, or assumption, and its rejection after the acknowledgment
or claim can only be accepted with valid proof and evidence®. So an
abandoned child can be linked to the nonbeliever’s lineage through his
acknowledgment and claim in the absence of any other claimant, keeping in
view that the lineage is the social and legal need of every child to prove some
liabilities and rights regarding the child and Shariah allows the prohibitions
at the time of need, and this issue may be taken as need of the child.

Woman's Claim of Lineage

When the lineage claim by any man is proved this lineage will be
confirmed and its consequences will be applicable. But if a woman claims
the lineage, whether this claim will be considered or not, jurists are divided
into three approaches to this matter.

First Approach: Malkisie, authentically Shafies, and Thaori and
Abu Thaor from Hanafies think that merely relying on the claim of a women,
lineage will not be approved regardless she is married or unmarried. But
when a claim has been proved through pieces of evidence, it will be approved
and the claim of the women will be accepted.®! This approach accepts a

2 Muhammad Amin Bin ’umar Ibn-e-’abidin, Radd-ul-Muhtar ’ala-al-Durr-il-
Mukhtar, (Dar-ul-Fikr, Biriit,1412 AH-1992 AD) 4/270.

80 Al-Sarkhasi,Al-Mabsiit,17/100; Ibn-e-’abidin, Radd-ul-Muhtar ’ala-al-Durr-il-
Mukhtar, 6/122.

81 Malik Bin Anas, Al-Mudaiiianah, 8/336; Muhammad Bin ’ali Bin Muhammad
Haskafi, Al-Durr-ul- Muhtar (Dar-ul-Fikr, Birait,1386 AH) 4/272; Al-Nawawi, Al-
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woman’s claim but with the condition of its evidential proof and if not
proved it will not be accepted.

This group argues for their opinion as narrated by Ibn-e-Muszir, that
it is the consensus of all Islamic scholars that if any woman claims the
lineage of any abandoned child, his claim or acknowledgment will not be
accepted®2. Moreover, the mere claim in such matters is considerable in the
absence of any evidence and the child delivery proof is the matter which
needs the midwife and many more necessary evidences, and in the absence
of all these things the claim is weightless. So only the claim of the woman
will not be considered the tool for proof of the matter, so her claim will be
rejected for the lineage proof3. Again the attachment of the child with any
man’s lineage is to save him from shame and social stigma as the community
may not call him/her illegitimate, and if his lineage is approved for the
unmarried woman, due to her claim, the sign of shame and social stigma will
permanently be attached with this child which will be proved as long life
curse in his favor and that is repugnant to the Shariah objectives (Taffuz-e-
Nasl and Tahaffuz-e-Ismat), and it will be proved dangerous for the child
rather than beneficial.3* So keeping in view the Shariah objective, it will be
better not to accept the claim of the woman for lineage of any abandoned
child to save him from any harmful or shameful situation in his life.

Second Approach: Hambali's authentic approach, one of Shafies
opinions, and Ashhab Maliki’s approach is that if a woman claims the
lineage of an abandoned child, he will be attached to her. **According to this
approach, the woman's claim is considered to prove the lineage in her favor.
The supporting evidence for this opinion is the narration narrated by Abu

Hurairah (RAA): Allah’s Apostle ils:isaid: “There were two women with

Majmi’ Sharh-ul-Muaddab, 15/304, Kamal-ul-Din Muhammad Bin *abd-ul-Wahid Ibn-
ul-Hummam, Fath-ul-Qadir(Darul-Fikr, Biriit) 6/113; Ibn-e-Qudamah, Al-Mughni,
6/124.

32, Abii Bakar Muhammad Bin Ibrahim Ibn-ul-Mundir, Al-Ijma’ Tahqiq. Fuiad ’abdul
Mun’im Ahmad (Dar-ul-Muslim Li-il-Nashr-e-Wal Tatizi’,1425 AH-2004 AD) 104.
3. Al-Sarkhasi, Al-Mabsiit, 10/218; ‘abdullah Bin Ahmad Ibn-e-Qudamah Al-
Mugaddasi, Al-Kaft (Dar-ul-Kutub-il-"ilmittah,1414AH-1994AD)2/204; Al-Nawawi,
Al-Majmua’ Sharh-ul-Muaddab, 15/304.

3 Ibn-e-Qudamah, Al-Mughni, 6/124.

%, Ahmad Bin Idris Al-Qarafi, Al-dakhirah, Tahqiq: Muhammad Hajji, Sa'1d Al-"arab,
Muhammad BiKhaizah (Dar-ul-Gharab-il-Islami, Birtt,1994AD) 9/131.
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whom there were their two sons. A wolf came and took away the son of one
of them. The lady said to her companion, the wolf has taken your son. The
other said, but it has taken your son. So both of them sought the judgment of
(the Prophet) David who judged that the boy should be given to the older
lady. Then one of them went to (the Prophet) Solomon, son of David and
informed him of the case. Solomon said, Give me a knife so that | may cut
the child into two portions and give one half to each of you. The younger
lady said, do not do so; may Allah bless you! He is her child. On that, he
gave the child to the younger lady”.It can be observed through this tradition
that Holy Prophet Solomon decided the matter in favor of the younger lady
considering her claim and Imam Qartabi has presented this tradition for the
opinion that a woman can claim the lineage of the abandoned child®’. The
reason is that Islam owes all previous religious orders if not prohibited or
changed and there is no change in this Salomon’s order, so it will be
considered the order of Islam.

Jurists also logically argue for this opinion that the child is born due
to both father and mother in legal marriage, here the lineage is confirmed.
But if there is doubt or adultery intercourse, the matter will be decided with
the woman's wordings, and in such cases, the lineage will be linked with the
mother rather than the father®. Here Imam Sarkhasi declares that if the
evidence is required to prove the paternity, it is only to prove that the child
was born on his bed and the same may be the case of the woman, so her
claim will also be accepted to prove the lineage in her favor3. This Prophecy
tradition and logical arguments prove that the lineage can be linked with the
woman observing her claim.

Third Approach: AHambali, a shape and the fatwa statement of
Hanafis is that if such a woman is married and living with her family, her
claim will be considered if her husband and family verify the matter and if

3% Bukhari, Al-Jami’-ul-Sahih, Kitab-ul-Faraidh, Bab-o0-1da Idda’at-il-Maratu Ibnan,
8/156, Hadith No. 6769; Muslim, Al-Jami’-ul-Sahth, KitabAl'Aiman, Bab-o-Baian-e-
Hal-il-Aiman Man Raghiba 'an Abth-e-Wa Huwaia’lamu, 1/57, Hadith No0.63.

%, Muhammad Bin Ahmad Al-Qurtubi, Al-Jami’ Li Ahkam-il-Qur’an, Al-
Qahirah(Dar-ul-Kutub-il-Misritiah, 1384 AH-1964AD) 11/314.

3% Ibn-e-Qudamah, Al-Mughni, 6/124; Ibn-e-Qudamah Al-Muqgaddasi, Al-Kafi, 2/252;
Al-Nawawi, Al-Majmu’ Sharh-ul-Muaddab, 15/303; Al-Qarafi, Al-dakhirah, 9/135.

3. Al-Mabsiit, 17/100.
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she is in wedlock with any man and claims the lineage of the abandoned
child, her claim and acknowledgment will be considered and lineage of the
child will be linked to her“°. The main argument for this approach is that if
the married woman's claim is accepted, it will cause harm to the husband as
well as his family. The harm to the husband is that firstly she is converting
the right from her husband to any unknown person, so her statement will not
be accepted without any proof. Secondly, her claim leads to adultery, which
is shameful for the husband who has the legal bedding right to this woman
and she is offering it to any unauthorized person, which harms the reputation
of her husband as well as her family. Therefore her statement will not be
accepted and the lineage will not be proved for her as well.

On the other hand, if the woman is unmarried and claims the lineage
of any abandoned, he will be linked to such woman accepting her claim and
no harm is expected to any other person due to her claim and she is bearing
the liability of her statement. Critical analysis of the arguments clears that
the child will be handed over to such woman and the lineage of the child will
remain unknown to her as well as to the public at large. The reason for this
result is that the lineage relates to the men, not the women, and when the
man (father) is unknown then how it may be linked to the unauthorized
person? Surely the claim of a married woman is debatable but the unmarried
woman’s claim will be weighted and lineage will be linked to her for the
child's safety and recognition.

Pluralism in Lineage Supplication

If two persons claim the lineage of the abandoned child, how the
matter will be dealt with? Secondly, these claimants may be more men or
women, so they will be dealt with differently.

1. If the claimants are more men, then the Islamic jurists are divided into
two different approaches is this matter.

First Approach: If any claimant provides proof of his claim, the
matter will be decided in his favor due to provision of the valid proof*.. This

40 Ibn-e-Qudamah Al-Muqaddasi, Al-Kaft, 2/252; Ibn-e-Qudamah, Al-Mughni, 6/124.
4., Ibn-e-’abidin, Radd-ul-Muhtar ’ala-al-Durr-il-Mukhtar, 4/272; Abi Ishaq Ibrahim
Bin ’aliAl-Shirazi, Al-Muhaddab Fi Figh-il-Imam Al-Shafi’t (Dar-ul-Kutub-il-
’ilmitiah, Birat) 1/573; ‘ali Bin Sulaiman Al-Mardawi, Al-Insaf F1 Ma'rifat-il-Rajih
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proof must consist of the evidence of two major and sound mind men or a
man and two major women of sound mind*?. Lineage according to this
approach will be declared for the claimant and the child will handed over to
him considering him the father as well as the guardian of the child, because
the evidence is solid proof to prove the claim while nonprovision of such
evidence will create doubts in the matter.

Second Approach: If two men claim the lineage of any abandoned
child and no one has any proof for his claim, then this matter can be dealt
with in any of two aspects.

First Aspect: If two men claim the lineage of any abandoned child
and both of them fail to prove their claim then the following steps may be
taken to prefer any of these claimants.

I. The matter can be resolved on a first come first basis. The man who
picks the abandoned child will be declared his guardian and lineage
will be decided in his favor. Hanafi and according to one Hambali
opinion, jurists declare that if any of the contending claimants picks
the abandoned child first and also claims his lineage in favor of this
child due to his possession and claim. *If anyone else claims for the
lineage of such a child, his claim will be rejected if not proved by
valid pieces of evidence. If he proves his claim through evidence then
the decision will be reviewed and decided on merit.

Shafiet's opinion is that the mere possession or picking up the

child first is not proof of lineage. *“*Sharbeeni declares in such a

situation, that the physiognomic will observe the similarity between

the abandoned child and his claimant and if they are similar to each
other the lineage will be declared in favor of the claimant otherwise

Min-al-Khilaf (Dar-o-Ihia-il-Turath-il-"arabi, Birat,1374AH-1955AD) 6/433; Ibn-e-

Qudamah, Al-Mughni, 6/124.

42 Abdul krfim Zaidan, Al-Mufassal F1 Ahkam-il-Marat-e-Wal Bait-il-Muslim Fi-il-
SharT’at-il-Islamiiah (Muuassasat-ul-Risalah, Birat,1415 AH) 9/404.

43, Kasani, Badai’-ul-Sanai’, 6/252; Al-Mardawi, Al-Insaf FT Ma rifat-il-Rajih Min-al-

Khilaf, 4/43

4 Zakariia Bin Muhammad Bin Ahmad Al-Ansari, Fath-ul-Wahhab, (Dar-ul-’ilm,

Birat, 1418 AH)1/458.
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his claim will be rejected®® and the child will be taken back from him.
This issue can be easily resolved in the contemporary era through
DNA laboratory tests, and if it matches, the claim will be accepted
and the lineage issue will be resolved.

ii. Jurists resolve the issue considering the religion of Islam, though
juristic approaches are different in this regard. Hanafies declare that
the Muslim will be preferred for lineage in such a situation, but
Malikie, Shafiees, and Hambalies think that Muslims and Non-
Muslim will be treated equally in this position and the matter will be
decided on merit. Hanafies argue for their opinion that if such a child
is attached to Muslims, it will be beneficial to him in this world as
well as in the life hereinafter. So for a better future, it is better to
declare his lineage in favor of a Muslim, so that he/she may grow up
with Islamic beliefs and ethics* and if attached to the nonbeliever,
he may be away from Islam and convert to any other religion.

Malikies, Shafiees, and Hambalies argue that if the believer or
nonbeliever claims the lineage of such a child individually, their separate
claims will be entertained. If they are equal in such a claim then why they
are not treated equally in their collective claim? Then the claim of any of the
claimants may be preferred through physiognomic opinion observing the
similarity between the child and claimant. If it is proven, the lineage will be
proved and if not the claim will be rejected*” and the case will be decided on
merit pieces of evidence.

Keeping in view the above discussion it can be easily decided that
the majority opinion seems the right and better opinion and according to the
Qura’ni order that:

45, Muhammad Bin Muhammad Khatib Al-Sherbini, Mughni-ul-Muhtaj I1a Ma’rifat-e-
Ma’ant Alfaz-i1-Minhaj (Dar-ul-Kutub-il-’ilmitiah, Birat, 1415AH-1994AD) 2/428.
46, Kasani, Badai’-ul-Sanai’,6/199; Samarqgandi, Tuhfat-ul-Fuqaha, 3/355.

47 Al-Nawawi, Ratdhat-ul- talibin Wa ‘umda-ul-Muftin, 5/419; Ibrahim Bin
Muhammad Ibn-ul-Muflih, Al-Mubda’ Fi Sharh-il-Muqana’(Dar-ul-Kutub-il-’ilmitiah,
Birtit,1418 AH-1997AD)5/306; Khatib Al-Sherbini, Mughni-ul-Muhtaj Ila Ma’rifat-e-
Ma’ant Alfaz-il-Minhaj, 2/428; Al-Qarafi, Al-dakhirah,9/136.
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“O ye who believe! Stand out firmly for God as witnesses to fair dealing and
let not hatred of others to you make your swerve to wrong and depart from
justice. Be just: that is next to Piety: and fear God for God is well-acquainted
with all that ye do.”

So the matter will be decided according to the proof of claim,
whether it is in favor of a Muslim or a non-Muslim, and it is a judicial matter
S0 it must be decided to provide justice to the righteous person.

Third Approach: If two or more free persons claim the lineage of
any abandoned child and any of them tells a sign for its identification and
that sign has been observed on the child’s body, will the lineage be decided
in his favor merely by telling the body sign or not? Hanafies decide that the
claim of a person prescribing the sign will be accepted if the sign is verified.
Such claimants will be preferred to others*® as the Qur’an has considered and
preferred. Allah SWT has narrated the story of Prophet Yusuf accepting the
claim and considering the sign prescribed by a child:
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“And one her household saw (this) and bore witness, (thus): “If it be that his
shirt is rent from the front, then is her tale true, and he is a liar! But if it be
that his shirt is torn from the back, then is she the liar, and he is telling the
truth! So when he saw his shirt,-that it was torn at the back,-(Her husband)
said: Behold! It is a snare of you women! Truly, mighty is your snare!”
Here it can be observed that the Qur’an declared Prophet Yusuf
innocent pointing out the argument of a child and proving it as documentary
evidence that she pulled him to herself and he tried to save himself from her.

48 Al-Quran, 5: 8

49 Kasani, Badai’-ul-Sanai’,6/199; Abii Bakar ’alaii-ul-Din Samarqandi, Tuhfat-ul-
Fuqaha’(Dar-ul-Kutub-il-’ilmiiiah, Birat, 1414AH-1994AD)3/355; Ibn-e-’abidin,
Radd-ul-Muhtar ’ala-al-Durr-il-Mukhtar, 4/272.

%0, Al-Quran,12: 26-28
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Ibn-Qayyam has preferred this opinion and narrated it as the opinion
of Imam Ahmad. He has applied the principle of analogy and considered it
just a fallen lost thing and here the abandoned child and the child are the
same. *Also, Bukhari narrates a tradition that:

“A man asked the Prophet about the picking up of a "Luqgata"” (fallen
lost thing). The Prophet st replied, "Recognize and remember its tying
material and its container, and make public announcement (about it) for one
year, then utilize it but give it to its owner if he comes."Then the person
asked about the lost camel. On that, the Prophetdsf got angry and his
cheeks or his face became red and he said, "You have no concern with it as
it has its water container and its feet and it will reach water, and eat (the
leaves) of trees till its owner finds it."The man then asked about the lost
sheep. The Prophet [l replied, "It is either for you, for your brother
(another person), or the wolf.”

So the signs must be considered to decide the lineage matter so that
it may be winded up observing the judicial requirements.

2. Ifthe claimants are two women and any of them provides the evidential
proof for her claim, then Sahfies declares the she will be entitled to the
child and if both of them fail to provide the evidence, the child will be
presented to the physiognomic and the matter will be decided according
to his expert opinion®®. When the matter is decided in favor of any
woman even through evidence or physiognomic expert opinion, the
lineage will also be decided for such woman and her husband and
according to Hambalies, such matter will dealt with the same as the case
of the conflict of claims between two men through physiognomic expert
opinion®*. According to Sahibain amongst Hanafies, if none of them
provides proof of her claim, their claim will not be accepted and Imam

51, Muhammad Bin Ab1 Bakr Ibn-e-Qaiiam, Al-turug-ul-Hikmitiah(Matba’at-ul-
Madni, Al-Qahirah)312.

52 Bukhari, Al-Jami’-ul-Sahth, Kitab-ul-’ilm, Bab-ul-Ghadhab Fil Mao’izat-e- Wal
Ta’lim-e-lda Raa Ma 1akrahu, 1/30, Hadith No. 91; Muslim, Al-Jame-ul-Sahih, Kitab-
ul-Luqtah, 5/135, Hadith No. 1722.

%3, Al-Nawawi, Raiidhat-ul- talibin Wa “umda-ul-Muftin, 5/419.

% Ibn-e-Qudamah, Al-Mughni, 6/128; Ibn-e-Qudamah Al-Muqaddasi, Al-Kafi, 2/253.
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Abu Hanifa opposes this opinion.> He says that the child will be handed
over to both of the women and they will be considered trustees for the
child the reason for taking this decision is the absence of evidence to
prove the claim, and both of the claimants are being declared responsible
to look after the child to preserve the rights of abandoned in dispute.

If the claims are equal none of the claimants could prove his claim
and also there is no clear evidence to prove any claim, then the ruling
varies depending on the following plaintiff’s situation.

If the plaintiffs are two men, then Hanfies declare that the child will be
declared the son of both the plaintiffs considering them equal in their
claim, but no one will be preferred in lineage.>® Both of the claimants
will look after the child’s matters and will care for him honestly.
Hambalies agree with the Hanafies’ viewpoint but they declare that a
mere claim will not be sufficient for such a decision but the
recommendation of the physiognomic expert opinion is necessary to take
this step. Abu Thaor also agrees on this point. The supportive evidence
is the decision of Caliph Umar about a child born as the result of
intercourse of two men with a woman in her purity period that the child
belongs to both of the men and this decision was taken with the
recommendations of a physiognomic. Sha'bi has narrated the statement
Ali in this case that both are his fathers and he will inherit them and they
both will inherit him. So the lineage of both of the men will sustain such
achild and if any of them dies, his lineage will not be removed. *'Shafiis
on the other hand state that lineage will not be declared for more than
one person and Malkies also agree with this opinion.® In such a situation,
the case will be referred to the physiognomy and will be acted upon its
preference and if physiognomy recommends it for two persons, such
recommendations will be rejected as the lineage is proved only for one
man as declared in Holy Qur'an:
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. Kasani, Badai’-ul-Sanai’,6/200.

. Ibid

. Ibn-e-Qudamah, Al-Mughni, 6/120-121.

.Muhammad Bin Ahmad Ibn-e-Rushd, Bidaiat-ul-Mujtahid Wa Nihatat-ul-

Mugqtasid,(Dar-ul-Hadith, Al Qahirah, 1425AH-2004AD) 4: 143
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“O mankind! We created you from a single (pair) of a male and female”.
So according to this opinion, the child will be left to grow and after

attaining his age of majority, he will be given the option to attach himself
with any of these men, and whoever he opts to live with by his affection, will
be declared his father and the lineage will be attached with him. A decision
of the same nature was taken by Pious Caliph Umar when two men claimed
a child; he called the physiognomy and asked him to declare any one of them
his guardian. ®1bn-e-Qayyam adds an argument that it is the nature that the
child will have only one father and if he is attached to two fathers, it will be
considered the Qadhaf. So is the reason that the people will be called on the
day of judgment with the title of so and so and the son of so and so, and this
is the treachery of so and so, the son of so and so. It is never narrated that
someone will be called with the lineage of two men®. Ibn-e-Qudamah
counters the argumentations of Shafiis in rejection of Umar’s decision that
he may have omitted it because he did not trust that physiognomy direction
or any other ground and it does not lead to the wrongfulness of the opinion
of the partnership of two men in lineage of a child®.

5. If two women claim the lineage of an abandoned child, then Hanfies
declare that it will be attached to both of the women because the cause
of lineage here is the claim, which is being made by both of them. Here
the lineage proof is not linked with the birth, though it is the real element
for this purpose, and not proved here but the ground is only a claim which
is being found from both sides, so the lineage will be declared for both
of these women®3, While Hambalies and other jurists declare that the
lineage cannot be declared for two women as both can't give birth to one
child, it is impossible to accept the claim of the women younger than the
abandoned of his age fellows. So it will be attached to any of the

5 . Al-Quran, 49: 13

60 Al-Nawawi, Ratidhat-ul- talibin Wa ‘umda-ul-Muftin, 5/419

61, Muhammad Bin Ab1 Bakr Ibn-e-Qatiam, Zad-ul-Ma’ad (Dar-ul-Kutub-il-’TImitiah)
4/ 165.

82, Ibn-e-Qudamah, Al-Mughni, 6/117.

63 Kasani, Badai’-ul-Sanai’,6/200.
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claimants due to unavailability of the preference®. Keeping view the
above-mentioned circumstances, it can be easily understood that the
pluralism of the claim for the lineage of an abandoned child may be from
two men or two women, and the case will be decided according to the
strong arguments, otherwise, it will be complicated for the proper
decision and will lead to the juristic contentions.

Conclusion:

The theme of the research is that the lineage can be proved through
the claim whether it is by a man or a woman and by a Muslim or a Non-
Muslim but after investigating the circumstantial as well as the present
technological evidence. In the case of pluralism in claims Islamic jurists
debate the matter and the main point of the discussion is that all of them
consider the welfare of the abandoned children as well as Shariah rules and
regulations just to save the child from any curse or social stigma and to
protect the rights of such child. This discussion is beneficial for the
protection as well as insurance of satisfaction of daily needs of abandoned
children.

Results

1. Lineages prove the social as well as the religious needs of every child.

2. The solution to this problem ensures the satisfaction of the daily needs
of the abandoned child and the protection of his/her legal and human
rights.

3. Some Jurists accept the claim of the nonbeliever if he satisfies the
community through evidence for his claim.

4. The claim of the married woman will not be accepted provided that she
lives with her husband and he avails his conjugal right with that
woman.

5. If two men claim the lineage then documentary and circumstantial
evidence may be analyzed and laboratory tests and other analyzing tools
such as the observation of similarity between the claimant and the child
may practiced to conclude.

8 Ibn-e-Qudamah Al-Mugaddasi, Al-Kafi, 2/253; Mansiir Bin Yiinus Al-Bahiti,
Kashshaf-ul-Qina’(Dar-ul-Fikr, Dar ’alam-il-Kutub, Birtit)4/226; Ibn-e-Qudamah, Al-
Mughni, 6/125.
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6. Inthe case of more women’s claims, some jurists say the lineage will be
linked with both of them and they will mutually care for the child and
after he attains the puberty age he will be given the option to attach
himself to any of these claimants women. But the majority of the jurists
don’t allow this process and the same is the condition with pluralism of
the claim by two men.

7. The main focus of the jurists in their discussion about this point is the
welfare of the abandoned child and to save from any social and human
stigma, so that he or she may lead a respectable life.
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